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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, SONITPUR. 

 

For the prosecution..... Sri Kishore Deka, Sri. Dipumoni Das, Advocates          

 

For the accused person.. Sri Pramod Ch. Sharma, Sri. Ranup Pandit, Sri Amit 

Borah, Sri Ramen Borah, Sri Gautam Dutta,  Advocates   

 

Ref. : NI Case No. 33/12 

 

 

Dushmanta Borah 

-vs- 

Abhijit Sarmah 

... Accused person      

 

 

                  Under section 138 r/w section 142of NI Act 

 

Offence explained on........ 7.11.13 

Evidence recorded on .......14.07.14,11.11.14,24.07.17,15.11.18, 

Arguments heard on ........08.05.19   

Judgment delivered on .....17.05.19 

 

        J U D G E M E N T 

1.        The prosecution case in brief is that accused Abhijit Sarmah was well 

acquainted and having cordial relationship with the complainant Dushmanata 

Borah. That accused, at the time of financial hardship, had borrowed an 

amount of RS.1,50,000/-from the complainant. To clear up that outstanding 

due, accused had issued a cheque of Rs. 1,50,000/- bearing  no. 143063 

dated 17.07.12 in favour of  the complainant . That the said cheque was 

drawn by the accused, from his A/C No. 0010250201902 of UNITED BANK OF 

INDIA, Tezpur Branch. When complainant presented the said cheque at BANK 
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OF INDIA, Tezpur Branch through his Bank, SBI, Mission Chariali Branch, the 

BANK OF INDIA, Tezpur Branch had returned the cheque with Return Memo 

dated 18.07.12 thereby informing that the cheque could not encashed due to 

the reason „Exceeds Arrangement‟. That having no alternative, the 

complainant through his Advocate Kishore Deka of Tezpur sent a notice dt. 

14.08.12 to the accused person, urging him to make suitable arrangements 

for payment of the said amount, along with cost of the notice amounting to 

Rs. 1,000/-within 15 days of receipt of the said notice. Notice was received by 

the accused on 16.08.12. That despite service of the said notice the accused 

did not pay loan amount to the complainant. Hence, this case. 

2.         The accused person was summoned to face the trial. On his appearance, 

particulars of offence u/s 138, r/w section 142 of NI Act have been explained 

to him to which he pleaded not guilty and claimed to be tried.  

3.         During course of trial, the complainant side examined three witnesses, 

including himself and the defense side examined two witnesses. After closure 

of prosecution evidence, accused was examined U/S 313 Cr. P.C. I have heard 

the arguments advanced by the learned counsel of both the sides. 

             POINTS FOR DETERMINATION : 

(i)           Whether the accused had issued cheque being no. 

143063 of Rs. 1,50,000/- on 17.07.12 of UNITED BANK OF 

INDIA, Tezpur Branch payable to the complainant in 

discharge of his debt and liability to the complainant? 

(ii)           Whether the cheque was returned to the 

complainant by bank on the ground exceeds arrangement ? 

(iii)           Whether the complainant had made demand for 

payment of the said amount of money by giving a written 

notice to the accused within 15 days of receipt of 

information by him from the bank regarding the return of 

the cheque as unpaid ? 
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(iv)          Whether the accused had failed to make payment of 

the said amount of money to the complainant within 15 

days of the receipt of the notice? 

DISCUSSION, DECISION AND REASONS THEREOF: 

4.          Complainant, PW1, Dushmanta Borah had adduced evidence in 

support of his complainant petition. He stated that accused being his school 

friend had asked him for a loan and accordingly for the sake of friendship he 

had lent some money without any interest. That on being requested by him to 

return the money, accused had issued a cheque bearing no. 143063 on 

17.07.12 ,for an  amount of Rs. 1,50,000/-, the Ext-1. That on being 

presented the cheque, it was dishonored for reason “exceeds arrangement” 

vide Ext-2. Thereafter, complainant issued a notice, Ext -4, on 14.08.12 as per 

the provisions of NI Act with AD, with a demand to return the cheque amount 

together with the sum of Rs. 1,000/- as expenses for the notice. That in spite 

of receipt of the notice accused did not turn up to repay the loan amount and 

as such the case. 

         In cross-examination he stated that the date of providing the 

loan and amount of the loan has not been reflected in his 

complainant petition as well as in his evidence on affidavit. The 

period for which the loan was provided is also not reflected. He further 

stated he had filled up his name, amount in words and figure & date 

of issue etc in Ext.1, the cheque. That accused had given a blank signed 

cheque which he deposited in SBI, Mission Chariali Branch. That in Ext. 4, 

the notice u/s 138 NI Act, also he had not mentioned the amount 

and date of providing loan. He denied the suggestion that accused had not 

borrowed an amount of Rs. 1,50,000/- from him. He also denied the 

suggestion that accused had issued blank cheque as security to the loan 

transaction amounting to Rs. 60,000/-.  

5.           PW2, Sri. Mani Nath Jha, Chief Manager, UBI, Tezpur Branch, has 

stated that accused is having a case credit account (Loan Account) in their 
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bank. He further stated that there is a note on 18.07.12 regarding return of 

cheque drawn by the accused, as because the amount in the cheque exceeds 

the arrangement made in between  the parties. That the matter of dishonor of 

cheque was intimated to the presenting bank on 18.07.12. 

         In cross-examination he stated that on 18.07.12 he was not posted at 

Tezpur.  

6.          PW3, Sri. Prem Bahadur Chetri, Manager SBI, Mission Chariali 

Branch, has stated that complainant is a customer of their bank and Ext. 1, 

cheque of UBI, Tezpur Branch was presented by D. Borah in their bank for 

encashment. That the said cheque was sent for clearance on 18.07.12 to UBI, 

Tezpur. The said cheque was returned by UBI for the reason, arrangement 

exceeds. He has proved the return memo as Ext. 2 and Ext. 3. That as per 

ledger maintained in their bank, Account no. 11343373006 stands in the name 

of Sri Dushmanta Borah. That cheque no. 143063, drawn by Abhijit Sharma in 

favour of Dushmanta Borah on 17.07.12, for an amount of Rs. 1,50,000/- was 

dishonored due reason exceeds arrangement. The Ledger is proved by him as 

Ext. 7 and the relevant entry as Ext. 7(1) and Ext. 7(2). He further stated that 

at the time of the issuance and presentation of the cheque, he was not posted 

at Tezpur so he has adduced evidence on the basis of official record.  

7.          After closure of prosecution evidence, accused was examined u/s 313 

Cr. P.C. wherein he has stated that he was having friendly relationship with 

the complainant and they were running business of tea for which he had 

issued a security cheque in the name of the complainant. He further denied  

the receipt of notice u/s 138 of NI Act. 

8.          Accused has adduced evidence as DW1, wherein he stated that he used 

to purchase green tea from the complainant who is a wholesaler of green tea. 

That once, at the time of his financial crisis, he purchased tea from him on 

credit and as per request of the complainant he had drawn a blank cheque at 

that time, in order to secure the transaction. That he had only put his 

signature in the cheque and handed it over to the complainant. Thereafter, 
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complainant had supplied some low quality tea which he could not sell and 

same was lying in his home.  Complainant repeatedly asked him to pay money 

for that below quality tea. That on being refused by him to pay for the inferior 

quality tea, which he could sell out, complainant became aggrieved and 

presented the security cheque in bank. He further stated that he never 

borrowed money in cash from the complainant. That his brother had received 

notice u/s 138 of NI Act, which came to his knowledge much belatedly i.e. 

after expiry of mandatory period of repayment. 

        In cross-examination he denied the suggestion that he borrowed an 

amount of Rs. 1,50,000/- from the complainant and as per the request of the 

complainant he had handed over blank cheque, signed by him for security 

purpose. 

9.          DW2 Sri. R. Sharma has stated that accused is having a tea shop at 

Itakhola. That he does not know from whom his brother used to purchase tea 

for business. 

         In cross-examination he stated that he does not know if any notice was 

sent to the accused at their home address. 

   Taking into consideration of the aforesaid evidences lead by both the 

parties and argument advanced, let me decide the points, which are in issue.  

           Point For determination No-1 Whether the accused had issued 

cheque being no. 143063 of Rs. 1,50,000/- on 17.07.12 of UNITED 

BANK OF INDIA, Tezpur Branch payable to the complainant in 

discharge of his debt and liability to the complainant? 

         From the evidence of PW1 it reveals that, he has alleged that accused 

had issued cheque bearing no 143063 dated 17.7.12 for an amount of Rs. 

1,50,000/- in discharge of his lawful debt and liability towards the complainant.  

10.       From the evidence of PW 2 and PW3, official witnesses from UBI Tezpur 

Branch and SBI Mission Chairaili Branch respectively, it reveals that accused 

was having loan account in UBI Bank Tezpur branch and on 18.7.12 cheque 
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 No- 143063, drawn by the accused, from the aforesaid account, was 

forwarded for clearance by SBI Mission Chariali Branch for payment, on being 

presented by the complainant. 

11.      Contention of PW1 that cheque in question was drawn by the accused , 

was not denied by the accused. He has also not denied of having friendly 

relationship with the complainant since long. In his statement u/s 313 Cr.P.C 

also accused had not disputed the issuance of cheque by him. His stand is  

that  he had drawn a blank cheque in favour of the complainant, as security, 

towards the transaction made in between him and the complainant, in 

connection with their green tea business. 

12.       It is settled proposition of law that once the signature on the cheque is 

acknowledged by the accused, section 139 of Negotiable Instrument Act 

would mandate the presumption that the cheque concerns a legally 

enforceable debt or liability. Of course this presumption is in the nature of 

rebuttal and onus is on the accused thereafter to raise a probable defence. 

13.       In view of the above I am of considered opinion that complaint is able 

to discharge his initial burden to raise presumption u/s 139 of NI Act to the 

effect that accused had issued the cheque in favour of the complainant in 

discharge of lawful debt and liability shifting the onus to the accused. Now 

accused is supposed rebut the presumption by way of preponderance of 

probability. 

14.       Accused in his statement u/s 313 Cr.P.C as well as in his evidence had 

stated that he used to purchase green tea from complainant who is a 

wholesaler of green tea. That once at the time of his financial crisis he has 

purchased tea from the complainant on credit and to secure the aforesaid 

transaction he had issued a blank cheque. That he had only put his signature, 

other writings in the cheque does not belongs to him. According to him the 

said cheque was misused by the complainant. 

15.      Now, if we ponder to the evidence of PW1, it reveals that in his cross-

examination he admitted that he had filled up his name, amount in words and 
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figure and the date in the cheque. The aforesaid facts were not divulged by 

him in his evidence on affidavit , wherein he claimed that the cheque in 

question , for an amount of Rs 1,50,000/ was drawn by the accused, in 

discharge of his lawful debt and liability towards him. 

16.      Moreover, it is also admitted by the complainant in his cross-examination 

that he had not mentioned the amount and date of providing the loan to the 

accused. It is also admitted by him that he had even not mentioned the 

period after which the loan amount would have become due to him. It is 

further admitted that he had not mentioned the loan amount in Ext 4, the 

notice u/s 138 of N.I Act. Thus it is evident from his cross-examination that 

the loan amount, against which the cheque was allegedly issued by the 

accused, is missing in the evidence of PW1, and in the notice u/s 138 of NI 

Act.  

17.      In the case in hand ,there is no materials before this court , to ascertain 

what amount of money was lent by the complainant , against which the 

cheque was allegedly issued by the accused. The vary basic averment 

regarding amount, date and period of loan  is not available in the case of the 

complainant, not to speak of production of  money receipt, promissory note or 

katcha deed by the complainant to show that amount mentioned in the 

cheque was the loan amount extended by the complainant to the accused. 

18.      It is also not the case of the complainant that accused had authorized 

him to fill up the cheque for the sake of accuracy or that it was a security 

cheque, rather complainant had alleged that cheque for amount of Rs 

150,000/, the ext-1, was issued by the accused in his name for repayment of 

loan extended by him in favour of the accused. Since the loan amount has not 

been mentioned/ proved by the complainant and admittedly complainant had 

filled up the amount in words and figure in Ext-1, hence it will not be safe to 

believe that, amount mentioned in Ext 1, was the alleged loan amount 

extended by the complainant to the accused. 
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19.      Such material omission, together with concealment of the fact that the 

cheque was blank at the time of issuance, which came into light in cross-

examination, brings the prosecution story under the shadow of doubt and 

probablizes  the defence plea that the blank cheque was issued by accused to 

secure business transaction in between them. 

20.       In this respect defence had relied upon a judgment of Hon’ble 

Supreme Court passed in 2013 (123) AIC 8(S.C.) between Vijay and 

Laxman and Another wherein it was hold that complaint lodged 

without specifying date of advancing the loan, complainant failed to 

prove that cheque was issued towards discharge of lawful debt . 

Hence prosecution case is found doubtful.  

21.       It was held by Hon’ble Supreme Court in Kumar Export vs. 

Sharma Carpets, (2009)2 SCC 519 to disprove the presumption 

accused should bring on record such facts and circumstances, upon 

consideration of which, the court may believe the consideration and 

debt did not exist or their non existence was so probable that a 

prudent man under the circumstances of the case, act upon the plea 

that they did not exist. 

22.      In the light of the aforesaid decisions of Hon‟ble supreme court and also 

taking into consideration of the concealments, omissions and  inconsistencies 

etc, which came into light in cross-examination, I am of the considered 

opinion that accused has succeeded in bringing rebuttal evidence to the 

requisite level of preponderance of probabilities , and accordingly It is held 

that complainant had failed to prove beyond reasonable doubt that , the 

cheque was issued by the accused, in discharge of lawful debt and liability .  

23.     This point is accordingly decided against the complainant. 

 

     Decision in respect of Issue No. 2 as to whether the cheque was 

returned to the complainant by bank for reason exceeds 

arrangement ? 
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24.      The allegation of the complainant that the cheque was dishonoured for 

the reason exceeds arrangement, is supported by official witnesses PW2 and 

PW3. The complainant has produced the cheque return memo and the same 

is marked as Ext. 2. The intimation regarding dishonor of cheque as Ext 3.  

From Ext. 7, the ledger book, it reveals that Ext 1, drawn by accused in favour 

of complainant was presented on 17.07.12 and the same was dishonoured for 

the reason exceeds arrangement. The aforesaid Exhibits are not been 

disputed by accused.  

25.     Section 146 of the Negotiable Instruments Act,1881 provides for 

statutory presumption as regards the cheque return memo issued by the bank 

in respect of the dishonor of the cheque; hence it is held that the said cheque 

was dishonoured due to Exceeds arrangement . 

       Decision in respect of Issue No. 3  as to whether the 

complainant had made demand for payment of the said amount of 

money by giving a written notice to the accused within 30 days of 

receipt of information by him from the bank regarding the return of 

the cheque as unpaid-. 

26.      The complainant (PW1) has deposed that he had issued the demand 

notice in respect of the dishonor of the said cheque through his advocate on 

14.08.12 by registered post after receipt of information of dishonor of cheque 

on 19.07.12. The complainant has produced the said notice and Bank return 

Memo and the same are marked as exhibit 4 and exhibit 3. The complainant 

has further deposed that the said notice was received by the accused on 

16.08.12.  

27.        Accused in his cross-examination had admitted the receipt of notice by 

his brother. Although he has taken the plea that he came to know about the 

notice after the expiry of mandatory period for repayment, but has failed to 

adduce reliable evidence to substantiate his contention.  

28.         In view of the above it is held that the complainant had made demand 

for payment of the said amount of money by giving a written notice to the 



10 

 

accused within 30 days of receipt of information by him from the bank 

regarding the return of the cheque as unpaid. Hence, this issue is 

accordingly, decided in favour of the complainant.  

 

        Decision in respect of Issue No. 4 as to whether the accused 

had failed to make payment of the said amount of money to the 

complainant within 15 days of the receipt of the notice- 

29.       From the above discussion and decision arrived in point No-1, it is found 

that question of failure of the accused to make payment of the amount as 

claimed by the complainant does not arises as because it is not proved that 

cheque Ext-1 was issued by the accused in discharge of lawful debt and 

liability towards the complainant. 

30.       The offence under section 138 is complete on the satisfaction of certain 

conditions which are that the cheque has to be issued on the account 

maintained by the accused and that the cheque has to be issued for the 

discharge of a debt or liability. It is further provided that the said cheque 

has to be deposited within six months of its issuance or within its validity 

and that the notice regarding the dishonor of the cheque for insufficient 

funds ought to be given within 30 days of the receipt of information 

regarding the dishonor. 

31.      In the instant case in hand, it is already held that the cheque was not 

issued by the accused in discharge of lawful debt and liability.  

32.      Since the basic ingredient of the offence under section 138 of the 

Negotiable Instruments Act, 1881 is not satisfied in the instant; hence it is 

held that the accused has not committed the offence under section 138 of 

the Negotiable Instruments Act, 1881. 

33.        DECISION: The accused has not committed offence under section138 

of the Negotiable Instruments Act, 1881. 

34.       In view of the discussions made above and the decisions reached in the 

foregoing points for determinations it is held that the accused has not 
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committed offence under section 138 of the Negotiable Instruments 

Act,1881 and as such  accused Abhijit Sharma is acquitted from offence 

under section 138 of the Negotiable Instruments Act, 1881. 

35.        The case is disposed of on contest.  

36.       Signed, sealed and delivered in the open Court on this 17th day of May , 

2019, at Sonitpur. 

      

 

    

  (Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

     Sonitpur :: Tezpur 
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 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1- Dushmanta Borah 

PW2- Sri. Mani Nath Jha 

PW3- Sri. Prem Bahadur Chetri. 

WITNESSES FOR THE DEFENCE : 

 

DW1- Abhijit Sarmah 

    DW2- Sri. R. Sharma  

 

DOCUMENTS EXHIBITTED : 

 

Ext-1…cheque 

Ext-2 ...Cheque returning memo.  

Ext3…. Intimation to complainant. 

Ext-4….Pleader‟s Notice 

Ext-5…Registered Postal Receipt 

Ext.6……  Track Consignment.  

Ext.8... Authority Letter  

 

Documents exhibited by accused- 

Nil 

 

 

                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 
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 O R D E R 

 

 

17.05.19- 

 Accused is present.  

Today is fixed for Judgment. 

From the materials available on record it is found that the 

ingredients of offence u/s 138/142 of NI Act are not proved against the 

accused beyond reasonable doubts.  

Accordingly, the accused person Abhijit Sharma,  is acquitted of the 

offences u/s 138/142 of NI Act and he be set at liberty forthwith. The bail 

bonds stands cancelled and the bailer is discharged from the liability. 

                   Judgment prepared on separate sheets and kept with the record. 

 

     

  

 

                                                                          (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

   Sonitpur :: Tezpur 
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                                          TO WHOM IT MAY CONCERN 

 

         This is to certify that Mrs. Achma Rahman has been serving as Additional 

Chief Judicial Magistrate, Sonitpur, Tezpur. She is residing in Official Quarter No. 

3 (Aniruddha), situated at Agnigarh, Tezpur, Sonitpur. 

 

 

 

    District & Sessions Judge 

          Sonitpur, Tezpur    

         

     


